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ABSTRACT: The honoraria ban, passed as part of The Ethics
Reform Act of 1989, prohibited federal employees from
accepting payment for any appearance, speech or article, no
matter the topic. The ban applied to all employees,
regardless of rank or pay grade, and included a 25% pay raise
for Members of Congress, the Federal Judiciary, and senior
Executive Branch officials. Congress, in passing this bill,
was able to stem a tide of bad publicity from its own
practices of honoraria acceptance while suffering no financial
burden. Rank-and-file employees received no pay raise and
many were forced to give up significant sources of income.

The Office of Government Ethics implemented the ban for the
Executive Branch and turned it into an overly-complex rule.
The U.S. Supreme Court found that the ban violated the First
Amendment, but only gave relief to the parties before the
Court, a class of government employees, GS-15 and below. This
left open questions of applicability. This thesis reviews the
legislative history of the ban and the litigation, and
recommends Congressional action in the wake of the Supreme

Court opinion.
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I. INTRODUCTION

No man but a blockhead ever wrote, except for money.1

Samuel Johnson

Congress passed the Ethics Reform Act?® in November, 1989
with the laudable purpose of “restoring] public confidence in
the integrity of government officials by promoting the highest
professional and ethical standards in public service.”’® The

bill dealt with a number of ethics issues,4 and included a

L. BOSWELL, LIFE OF SAMUEL JOHNSON LL.D. 302 (1952), also quoted

in United States v. National Treasury Employees Union, 115
S.Ct. 1003, n. 14 (1995).

2 pub. L. No. 101-94, 103 Stat. 1716(1989), codified at 5
U.S.C. app.§§ 501-505.

> REPORT OF THE BI-PARTISAN TASK FORCE ON EtHICcs, 135 Cong. Rec. H 9253
(Nov. 21, 1989)."

* The act also restricted outside employment of Congressmen
and senior Executive Branch officials and limited the amount
of outside income government workers can earn in addition to
the honoraria ban. See generally, David A. Golden, Note, The
Ethics Reform Act of 1989: Why the Taxman Can’t Be a
Paperback Writer, 1991 B.Y.U. L. Rev. 1025; and Robert S.



one-line provision that touched off years of controversy and
litigation, “An individual may not receive any honorarium
while that individual is a Member, officer or employee.”’

This provision, which became known as the “honoraria ban,”
applied to all employees of the Legislative, Judicial and
Executive Branches, and included a pay raise for Congress,
federal judges, and senior Executive Branch officials.® The
broad ban effected all Executive Branch employees, no matter
their rank or position, except enlisted military members,  but

there was no commiserate pay raise for rank-and-file

Collins, Ethics and the First Amendment: The Applicability of
the Honorarium Ban of the Ethics Reform Act of 1989 to the
Executive Branch, 62 Geo. Wash. L. Rev. 888 (1994).

® 5 U.S.C. app. § 501(b). “Officer or employee” is defined in
§ 505 of the act as “any officer of employee of the Government
except any special Government employee (as defined in section
202 of title 18, United States Code) .” Office of Government
Ethics implementation of this statute clarified the definition
to include military officers but not enlisted personnel (see 5
C.F.R. 2636.102(c)). § 505(c) of the act defined honorarium
broadly to include “any thing of value for an appearance,
speech or article” excluding travel expenses paid by another.
In 1992, that language was amended to exclude any seriesg of
appearances, speeches, or articles unrelated to the employee’s
official duties or status (5 USC App. § 505(3) (1988 ed.,
Supp. V)).

® 5 U.s.cC. app.§8§ 501-505 supra, note 2. Those senior
Executive Branch Officials were those paid amounts equal to
and greater than GS-16. Throughout this paper, I will use the
terms “senior Executive Branch Officials” and “senior
officials” to denote this group, regardless of their pay
schedule. The term also includes military flag officers -
those in the pay grades 0-7 and above.

7 1d.



employees.® A close analysis of the legislative record reveals
that the Congressional pay raise was the driving force behind
the ban. The act staved off a wave of bad publicity about
honoraria acceptance by Members of Congress and provided them
with an opportunity to raise their pay while appearing ethical
before the voters. They were able to improve their public
image with little or no financial hardship. The record also
reveals that the ban was extended to rank-and-file employees
almost as an afterthought, with virtually no consideration as

to the appropriateness of their inclusion.®

The honoraria ban instantly wiped out a potentially
significant source of income for many federal employees who
wrote and spoke on matters unrelated to their official duties.
They were still allowed to speak, write, and be published, but
they could not be paid for their efforts. This act denied
most employees the pay raise that senior officials enjoyed,
and, as courts would later hold, deprived the public of

hearing and reading about the intellectual pursuits of

® 14. Throughout this thesis, I will use the terms “rank-and-
file employees” and “low and mid-grade employees” as terms of
art to denote Executive Branch employees who are paid at rates
equal to and less than GS-15, regardless of their pay
schedule. The term also includes military officers in the pay
grades of 0-6 and below.

’ See section II of this thesis for detailed legislative
history of the Ethics Reform Act of 1989.



thousands of Americans.'® Federal employees found themselves
forced to be “ethical” through bright-line rule-making, rather
than through broader concepts of ethical behavior and ethical

self-restraint.

The honoraria ban came under attack before it even became
effective. Two unions and several government employees
brought suit over it.'™™ It was attacked as both underinclusive
and overinclusive, violative of the 1st amendment to the U.S.
Constitution, and just plain unfair to federal workers. It
was specifically attacked as unfair to low and mid-grade
workers who had not received the pay raise and did not wield

> fThere were several failed

great power and influence.’
Congressional attempts to reform the honoraria ban. Bills
were introduced in both the Senate and the House of

Representatives shortly after the litigation began.13 A House

' United States v. National Treasury Employee’s Union, 115 S.

Ct. 1003 (1995) [hereinafter NTEU], at 1015.

% 1d., at 1010.
2 Mike Causey wrote a series of articles in his Federal Diary
column in The Washington Post tracking the legislation through
Congress and the Courts. He championed the cause of the rank-
and-file worker unfairly affected by this legislation. See
section V of this thesis for a detailed account of the
controversy generated by the ban, including a discussion of
Causey’s and other newspaper articles.

B g, 3195, 101st Cong., 2nd Sess. (1990); and H.R. 325, 102nd
Cong., 1lst Sess. (1991). For a detailed discussion of these
bills, which failed to be enacted, see section VI of this
thesis.



‘ bill was introduced shortly after the Supreme Court finally

decided the matter.™*

On February 22, 1995, in the case of United States v.
National Treasury Employees Union (hereinafter, NTEU), the
Supreme Court struck down the honoraria ban on 1lst Amendment
grounds. Its decision, however, only applied to the parties
before it, the class of Executive Branch employees in the pay

grades of GS-15 and below."’

The decision raised significant
issues, specifically as to applicability of the ruling and the
ban to other affected employees. It left Congress, the Office

of Government Ethics, and agency ethics officials unsure how

to proceed.

The U.S. Department of Justice (hereinafter, DOJ)
attempted to answer some of the questions raised by the
Supreme Court in.NTEU in a memorandum of February 26, 1996.%¢
Assistant Attorney General Walter Dellinger, the author of the

opinion, stated that the Supreme Court had “effectively

* H.R. 1639, 104th Cong., 1st Sess. (1995). For detailed

discussion of this bill, which has not been enacted, see
section VI of this thesis.

12 NTEU, supra, note 10, at 1019.

** Memorandum, U.S. Dept. of Justice Office of Legal Counsel to
the Attorney General of the United States, re: Legality of
Honoraria Ban following U.S. v. NTEU (Feb. 26, 1996)

' [hereinafter, DOJ memorandum] .




eviscerated” the ban and that it could not be enforced against
any employee from any branch of government, regardless of rank
or pay grade.'” This opinion was not in keeping with the
intent or spirit of the NTEU decision. It constituted, in
effect, an Administration position that it will not follow a
Supreme Court decision that it finds difficult to enforce.

Only Congressional action can now resolve the matter.

This thesis will address the ambiguities of NTEU and the
DOJ interpretation and will propose a course for Congress to
now follow in regulating expressive activity outside the
federal workplace. The honoraria ban should not be
resurrected for rank-and-file employees of the Executive
Branch. For senior employees, a modified form of the ban
should apply, one that is tightly-crafted to pass muster under
NTEU. The proposal will be clearer and more concise than the
old ban, and will eliminate loopholes and meaningless

distinctions among types of speech.

Critical to‘understanding this thesis is an examination
of the legislative history of the honoraria ban as part of the
Ethics Reform Act of 1989. The role of Congress serves as
both justification and basis for the proposed re-written
honoraria ban. The Office of Government Ethics (hereinafter,

OGE) played a role in implementing the ban in the Executive

7 14.




Branch, and this will also be examined. The rule, as
implemented, was even more complex than what one Congress

passed.

II. LEGISLATIVE HISTORY OF THE ETHICS REFORM ACT OF 1989

In the late 1980s, Congress was feeling pressure from
negative public opinion. Media reports and polls indicated
that the public questioned lawmaker’s ethics, particularly the
influence of special interest groups, and public confidence

was at a low ebb.®

The Wall Street Journal reported that for
years, lawmakers had shrugged off ethical and legal questions
raised from accepting personal-appearance fees from lobbyists,
but that a poll indicated that nearly two-thirds of those
surveyed favored outlawing honoraria, which had reached $10
million in 1987.%° The news media reported the results of
Congressional financial disclosure reports, carefully pointing
out the large payments Congressmen received as honoraria.?
Aides to House Speaker Jim Wright of Texas and Minority Leader

Robert Michel of Illinois pocketed $28,000.00 in honoraria

during a well-publicized two-day trip to Oklahoma and Texas in

18 Golden, supra, note 4, at 1026.

® Brooks Jackson, Wall St. J. (Nov. 1, 1988) at 1. The poll
was a Wall Street Journal/NBC News Poll.

% pon Phillips, Eric Pianin, Many House Leaders Keep Maximum
Honoraria; House Leaders Eager for Honoraria in 1988,
Financial Records Show, Wash. Post, May 23, 1989, at Al.




1987.% Newspaper accounts were full of lurid headlines about

2

honoraria “Trickle[ing] Down” to Congressional staffers®® and

3

aides riding the “Gravy Train.””’ This was the last straw.

Reform became an imperative.

There was already a patchwork of existing laws in place
to regulate outside earned income, including honoraria. House
Rule XLVII limited outside income to 30 percent of annual
Congressional salary. 2 USC 441i (repealed in 1991), which
applied to the entire Federal Government, limited honoraria to
$2,000 per speech, appearance, or article. 2 USC 31-1 (also
repealed in 1991) limited annual honoraria for Members of
Congress (both houses) to 40 percent of their annual salary.
Amounts over these limits could be given to charity. Clearly,
these were not strong enough to stem the tide of well-

publicized abuses.

' BRIEF OF AMICUS CURIAE COMMON CAUSE IN SUPPORT OF PETITIONERS, at 10,
NTEU, supra, note 10.

22 John E. Yang, Bounty of Special Interest Groups, Trickle
Down to Some Congressional Staffers, Wall St. J., May 26,
1989, at A 12.

2 Carol Matlack, Gravy Train, Nat’'l J., Jan 28, 1989, at 257.
BrIEF OF CoMMON CAUSE, supra, note 21, includes an exhaustive list
of articles treating honoraria as akin to bribery.

Ironically, although the Common Cause brief was in support of
preserving the broad honoraria ban, the abuses it cited all
involved Congress.



A. COMMISSION REPORTS

Both the White House and Congress attacked the issue by
appointing commissions to study the problem. The President
appointed the Commission on Federal Ethics Law Reform. At the
same time, the Commission of Executive, Legislative and
Judicial Salaries, also known as the Quadrennial Commission,
was considering the issues involved in Government
compensation. In Congress, Speaker Wright and Representative

Michel appointed the Bipartisan Task Force on Ethics.

The first report was Fairness to Our Public Servants,
issued by the Quadrennial Commission, in December, 1988 .%
Honoraria was discussed under the heading “The Legislative
Branch,” and was defined as “Payments for public appearances
to deliver a talk or engage in a colloquy at the invitation of
some non-governmental group, often one with a material

> Written

interest in pending or anticipated 1egislation.”2
work was not included in the definition. The language made
clear that it was concerned with Congressional ethics and

direct conflicts of interest. It went on to discuss members

of Congress accepting honoraria, and Congressional attempts to

24
FAIRNESS FOR OUR PUBLIC SERVANTS: REPORT OF THE 1989 COMMISSION ON
EXECUTIVE, LEGISLATIVE AND JUDICIAL SAIARIES (Dec. 1988).

** 14, at 24.




control it. It stated that “[Tlhe only principled argument
that can be made for the practice of accepting honoraria is
that official salaries are far too low and must be
supplemented by honoraria so that a public official can meet
his family obligations.” It said that “once official
compensation is made adequate, there is no semblance of
justification for the continuation of honoraria.”?® Those
recommended salary increases were reserved for the “senior
members” of the three branches of government.27 Clearly, the
Commission was only concerned about receipt of honoraria by
senior officials, particularly members of Congress, and only
intended the ban to extend that far. The Report concluded with

the following statement:

Talented men and women at all income levels can
and do make valuable contributions to our
federal public service. Just as we need their
talents, they deserve to be equitably
compensated for the service they render and for
the contributions they make for the public
good. Fairness to them is in the self-interest
of us all.?

These concepts of fairness for federal employees and

recognition for the contributions they make for the public

% 14d.
%" 1d, at 3.
% 14, at 31

10



good, along with the distinction between senior and junior
employees got lost in the shuffle of commission reports and
Congressional action. This loss lead to the honoraria ban’s

eventual downfall as unconstitutional.

The next report, issued in March, 1989, was To Serve with
Honor: Report of the President’s Commission on Federal Ethics

29
Former

Law Reform (commonly known as the Wilkey Commission).
Attorney General Griffin Bell, the Commission’s Vice Chairman,
had previously called the practice of accepting honoraria
“evil” and was concerned that “[I]t undermines confidence in
government."30 The report made the sweeping recommendation
that federal employees in all three branches “be prohibited

' For the first time, lower-ranking

from receiving honoraria.”’
federal employees were included in the ban recommendation.
The Commission report noted no problems with lower-ranking
Executive Branch employees receiving honoraria, and, like the
Quadrennial Commission, seemed much more concerned about
outside earned income of senior officials. It was quite

concerned with the “lack of uniformity” across the three

branches of government in rules governing honoraria and

29
To SERVE WITH HONOR: REPORT OF THE PRESIDENT'S COMMISSION ON FEDERAL

ETHics Law REFOorM (March, 1989).

** Walter Pincus, Ethics Panel Tentatively Backs Honoraria Ban

in Top Jobs, Wash. Post (February 23, 1989) at Al.

3 1o SERVE WITH HONOR, supra, note 29, at 33.

11



outside income,?? and based its recommendation largely on this,
but apparently did not consider that different rules for
different classes of employees might be justifiable. It
noted, for example, that it was aware of “no special problems
associated with receipt of honoraria within the judiciary,”33

but in the interests of uniformity among the branches,

recommended that it, too, be subject to the ban.

The Wilkey Commission noted that receipt of honoraria
from private interests can give the impression of increased
access to public officials, and backed up this proposition by
quoting the Quadrennial Commissions finding that “public faith
in the integrity of the Members it elects is threatened by the
steady growth of this practice."34 The concern, clearly, was
with Members of Congress. The Commission stated its strong
feelings that “the current ailment” (acceptance of honoraria)
is serious and that the “bitter medicine” of an across-the-
board ban was necessary. It then recommended a pay raise for
“top officials” in all three branches of government in

addition to the honoraria ban.?® oOnce again, a report

32

Id, at 35.
¥ 1d.
* 1d.
* 1d. at 38.

12




recommended cutting off a source of income for rank-and-file

employees coupled with a pay raise for senior officials.

The Commission adopted the Quadrennial Commission’s
definition of honoraria, “payments for public appearances to
deliver a talk or engage in a colloquy at the invitation of

6 sy
Payment for writing was, once

some non-government group.”3
again, not included in the definition. 1In fact, the
Commission praised the practice of federal employees writing
scholarly articles and novels, treating it as outside

employment, governed by 18 USC 209,%

the salary
supplementation statute, and not falling within the realm of

honoraria.

The Congressional Bipartisan Task Force issued its report
in November 1989, and made it clear that the honoraria ban
debate was about Congress and its concern with public opinion,
yvet it proposed a bill banning the receipt of honoraria in all
three branches of government.38 In fact, the purpose of the
Task Force was to review the rules, regulations, and statutes

governing the official conduct of members of the House of

3¢ 1d, at 35.

*7 18 U.S.C. § 209 is a criminal statute that prohibits federal
employees from receiving pay supplements or benefits from any
source other than the United States for the performance of
official duties unless specifically authorized by law.

38
REPORT OF THE BI-PARTISAN TASK FORCE ON ETHICS, supra, note 3.

13



Representatives. The Executive Branch, particularly rank-and-
file employees, got swept up into the honoraria debate
seemingly seemingly for no reason. The report offered real
support only for a Congressional ban, stating that “[T]he
controversy over outside earned income focuses primarily on
honoraria fees accepted by members of Congress.”39 It noted
that in 1987, Members of the House and Senate had received a
combined total of $9.8 million in honoraria, including $3

® The Report dealt at great length

million donated to charity.*
on the negative public perception that honoraria allows
special interest groups to gain access to Members of Congress.
It contained no evidence that consideration was given to any
problems with honoraria earned by Executive Branch employees.
The report expanded the definition of honoraria to include
payment for writing articles, something that the previous two
commissions, on which the Task Force relied so heavily, had
not done. The report also recommended 25% pay raises for
members of the House of Representatives, many members of the
federal judiciary, and Executive Branch employees on the

Executive Schedule.*!

% 1d, at 15.

40 1d

4 14.

14




‘ B. CONGRESSIONAL ACTION

Before issuance of the Task Force’s report, there were
several attempts in Congress to ban honoraria which would have
only affected the Legislative Branch. On January 3, 1989,
Representative Charles E. Bennett, Democrat of Florida,
proposed a bill to prohibit Members of Congress from accepting
honorarium, except reimbursement for travel and the cost of
two days’ lodging. There was no accompanying pay increase.

It was not enacted.** On February 2, Representative Peter
Hoagland, Democrat of Nebraska, submitted a bill to prevent or
nullify the pay increases recommended by the Wilkey Report
. with respect to the Executive and Legislative branches, and to
ban Congressmen from accepting honoraria. It, too failed to

43
pass.

The Ethics Reform Act of 1989, with its sweeping ban and

accompanying pay raises, passed the House of Representatives

44

“with astounding speed in a bipartisan lockstep.”  This Act

amended Title V of the Ethics Reform Act of 1978 to prohibit

“ 4 .R. 75, 101lst Congress, 1lst Sess. (1989).

* H.R. 785, 101lst Congress, 1lst Sess. (1989).

* Don Phillips, Hill Votes Pay, Ethics Package; Measure

Includes Smaller Raise for Senators, Wash. Post., Nov. 18,

’ 1989, at Al.

15



all officers and employees of the federal government from
receiving honoraria for any appearance, speech, or article.

The effective date of the ban was January 1, 1991 .%

Congressional debates and contemporary newspaper accounts
made clear that reforming the ethics of Executive Branch
employees was not the point of this legislation. There was
another dynamic at play here, and that was a Congressional pay
raise. Many commentators, and some Representatives and
Senators themselves, saw ethics reform, particularly the
honoraria ban, as nothing more than an attempt to make pay
raises more acceptable to the American public. Robert S.
Collins, in his excellent article in the George Washington Law

Review summed it up nicely when he said:

[A]lthough prompted by ethical concerns, this
legislation served to make a significant pay
increase for Congress more palatable to the
public. Arguably, the House, the Judiciary,
and senior government officials ‘accepted’ a
ban on honoraria in exchange for a pay
increase.*

Newspaper accounts were blunt in their assessment of the
bill as a pay raise couched in the palatable terms of ethics

reform. House Leaders Plan Another Try at Fat Pay Raise by

** § 501(b), supra, note 5.

46 Collins, supra, note 4, at 891l.

16




7

‘ Thanksgiving was a typical headline.?’ That article quoted

Representative Tom Petri, Republican of Wisconsin, giving the

following radio interview:

I'm all for tightening those [honorarium]
restrictions, but we shouldn’t have to be
bribed [with] a big salary increase in return,
[Mr. Petri said]. This is yet another proposal
to give congressmen and senators a big pay
raise in return for tight restrictions on the
big speaking fees we can get saying a few words
at meetings and conventions put on by special
interest groups.48

The Senate was more skittish than the House to embrace a
pay raise and give up honoraria. USA Today struck at the
heart of Senate reluctance when it reported that they were

‘ allowed to keep up to 40 percent of their pay in speaking fees
under the then-current rules, compared to 30 percent in the

9 . . .
The Senate version contalned an amendment which

House.'
would act to restore honoraria in the event the pay increase
was defeated. Senator Jesse Helms, Republican of North

Carolina, was quite straightforward in his assessment of the

bill. The amendment, which he supported, would, he said,

*7 valerie Richardson, House Leaders Plan Another Try at Fat

Pay Raise by Thanksgiving, Wash. Times (Nov. 10, 1989),
reprinted in 135 Cong. Rec. 815966, at S15975.

8 14.

** Richard Wolf, Congress Looks Anew At Pay, USA Today (Nov.

. 10-12, 1989), republished in 130 Cong. Rec. S15966, at S815975.

17



“remove any doubt in the minds of anybody across this country
about whether we are in fact voting on a pay raise or whether
we are voting on a so-called ethics package.””® He said that
the effect of the amendment was to “expose all this claptrap
that this is really an ethics bill. It is not an ethics bill.
It is a pay raise bill. I think we ought to look at it as

that.”!

Senator George Mitchell, Democrat of Maine, attempted to
steer the debate back on track and stated his firm belief that
honoraria should be banned and that Senator Helms’ amendment
would continue the honoraria system. He said “every Senator
here knows that this current system cannot and will not
continue indefinitely into the future.”’® During all this
debate, there was no discussion of acceptance of honoraria by

rank-and-file Executive Branch employees.

The Senate passed the bill, but Senators, Senate
employees, and special government employees were exempt from

its provisions.53 The Senate accepted a smaller pay raise

>0 135 Cong. Rec. S15966, at 815972 (Nov. 17, 1989) (statement

of Sen. Helms).

>t 1d.

2 135 Cong. Rec. S15966, at S15972 (Nov. 17, 1989) (statement

of Sen. Mitchell).

> § 501(b), supra, note 5.

18



(10%) and voted to phase out honoraria on almost a dollar-for-

. . . . . . 54
dollar basis as their received cost-of-living increases.

The Senate finally faced the issue of honoraria and an
accompanying pay raise head-on when it passed the
Congressional Operations Appropriations Act of 1992.°° Senator
Robert Byrd, Democrat of West Virginia, championed the bill
and convinced enough Senators to vote for a pay raise in
exchange for a ban on accepting honoraria. The bill passed,
although barely.56 An earlier bill introduced by Senator
Dennis De Concini, Democrat of Arizona, to extend the
honoraria ban to the Senate without an accompanying pay raise

57
was not enacted.

The Senate’s self-imposed ban went into effect on August
14, 1992, and there was a rush to accept fees for speeches and
appearances just before the cut-off. The Washington Post
reported that eleven Senators collected and kept the full
amount allowable for a full year under the then-current rules:

$23,068 over charitable contributions. Twenty-one others kept

>4 Phillips, supra, note 44, at Al.

®® 5§ UsSC § 5318.

°¢ Helen Dewar, Swift, Stealthy Coup Raised Senate Pay; Byrd
Marshaled Votes Before Opponents Had Time to Organize, Wash.
Post. (July 19, 1991), at page Al.

7 g 56, 102nd Congress, 1lst Sess. (1991).

19




at least $20,000. The article reported that the Senators

would now receive a pay raise from $101,900.00 to $125,100.00,
“a trade-off based on the assumption that government is better
served when lawmakers are paid by taxpayers instead of special

» 58
interests.”

ITT. OFFICE OF GOVERNMENT ETHICS CODIFICATION

Section 503(2) of the Ethics Reform Act of 1989 gives
administrative responsibility for implementing the act in the
Executive Branch to the Office of Government Ethics (OGE) and
makes Executive Branch employees subject to its rules and
regulations. OGE implemented the honoraria ban extensively in

5 CFR § 2636.201 et seq.

OGE is an independent federal government agency created
by the Ethics in Government Act of 1978 and charged with
responsibility fér implementation and leadership of the
Executive Branch ethics program.60 Two things occurred in 1989

and 1990 that put OGE into high hear. One was the passage of

*® Helen Dewar, More than 30 Senators Collected Honoraria Limit

Before Ban, Wash. Post (June 13, 1992) at A6.

> pub. L. 950521, as amended.

% See 5 CFR part 2638 for OGE and Executive Branch ethics

program and responsibilities.

20




the Ethics Reform Act of 1989. The second was the issuance of
Executive Order 12674, stating new, reformed Principles of

o1t

Ethical Conduct for Government Officers and Employees.6
gave OGE the responsibility for promulgating a new set of
regulations that “establish a single, comprehensive, and clear
set of Executive Branch standards of conduct that shall be
objective, reasonable, and enforceable.®* oGE was ordered to
put them into an ethics manual, and was given responsibility
for ensuring that any implementing regulations issued by
Executive agencies were consistent with the Executive order.*®?
This was quite a job for the small agency. Different
Executive agencies had issued their own standards of conduct
regulations, including each branch of the military.®® They
were all based on the same statutes, including the Ethics in

Government Act of 1978 and the conflict of interest statutes

in Title 18, U.S. Code,65 but there was no common source where

®1 Exec. Order No. 12674, April 12, 1989, reprinted as amended

by Exec. Order No. 12731 in 55 Fed. Reg. 42547 (1990)

2 1d, at § 201.

* 1d.
® DEp’T OF ARMY REG. 600-50, STaNDARDS oF ConpucT (20 Jan. 1988)
[hereinafter, AR 600-50]; DEP’T oF AIR ForcE REG. 30-30, STANDARDS
oF Conpuct (May 1988); aND DEP’T oF Navy, JUN. SECRETARY OF THE NAVY
INSTR. 5370.1B, STaANDARDS OF ConNpbUCT (30 Jun. 1986).

®5 18 USC § 201 et seqg. is a series of criminal conflict of
interest statutes applicable to the Executive Branch. They
include § 201 (b), which prohibits bribery; § 203, which
prohibits receiving compensation for representational services
before any U.S. Government agency in matters in which the U.S.
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any employee could look for guidance on ethics. OGE set out
to provide that single source, and did so with the issuance of
its Standards of Ethical Conduct for Employees of the
Executive Branch, published in August 1992, with an effective

date of February 3, 1993 ,°°

OGE published The Standards of Ethical Conduct in a handy
manual that included part I of Executive Order 12674, stating
general principles of ethical conduct, and the whole of 5 CFR
part 2635, the new OGE rules. 5 CFR § 2635.101 defined the
basic obligation of public service, reminding government
employees that public service is a public trust. These
general provisions were, for the most part, nothing new, but
included some new twists. For example, for the first time
employees were admonished to disclose waste, fraud, abuse and
corruption; and were reminded that they must put forth honest
effort in the performance of their duties.®” The manual also

included guidance on gift acceptance, conflicting financial

is a party or has a substantial interest; and § 205, which
prohibits acting as an agent or attorney for anyone regarding
any claim against the U.S. They also include § 209, supra,
note 22, which prohibits salary supplementation; and § 208,
conflicts of financial interest, that prohibits employees from
participating in official matters in which they have a
financial interest. These statutes are all implemented and
interpreted extensively by OGE at 5 CFR § 2635.101 et seq.

®® 5 CFR part 2635.

®” 5 CFR § 2635.101.
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interests, impartiality in performing official duties, seeking

other employment, misuse of position, and outside activities.®®

The honoraria ban was not set out in the Standards of
Ethical Conduct. It was simply alluded to as part of a list
of statutes cited in the Outside Activities subpart.69 The
reader was told that employees may not receive any
compensation for an appearance, speech, or article and was
referred to the statutory cite and to the OGE regulation at 5
CFR §§ 2636.201 through .205. Part 2636, containing the ban,

was not included in the manual.

The OGE manual also contained a provision for agency

0

supplementation.7 Agency-specific supplements had to be

submitted to OGE for its concurrence and joint issuance.
Supplemental agency regulations would only become effective

upon concurrence and co-signature by OGE and publication in

1

the Federal Register.’® All this was in keeping with OGE’s

original Presidential mandate to “establish a single,

comprehensive, and clear set of executive branch standards of

72

conduct.”’® Department of Defense (hereinafter, DOD) ethics

68 5 CFR part 2635, supra, note 66.

5 CFR § 2635.801.

" 5 CFR § 2635.105.

T o1d.

? Exec. Order No. 12674, supra, note 61.
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attorneys immediately began work on a DOD supplement. The
need for this was obvious, if for no other reason than §
2635.103 of the new standards, “[Alpplicability to members of
the uniformed services.” This section provided that the new
rules were not applicable to enlisted members, and the
military was directed to issue regulations defining the
ethical conduct obligations of enlisted. This put the
military in general, and the Army in particular, in a bind.
The new OGE regulations effectively, though not technically,
superseded the old standards of conduct regulations, such as
the Army Regulation 600-50 (hereinafter, AR 600-50). AR 600-
50’'s provisions, applicable to officers, civilians, and

> AR 600-50 would remain in

enlisted, were outdated, old law.’
effect until the DOD could issue its supplement, but handling
standards of conduct violations by enlisted personnel became

guite problematic.

Military and civilian attorneys worked together to draft
a comprehensive supplement specific to the DOD. This work
produced Department of Defense Directive 5500.7, Standards of
Conduct, and Department of Defense Regulation 5500.7-R, The

74

Joint Ethics Regulation (hereinafter, the JER), both of which

" AR 600-50, supra, note 64.

" DEp’T OF DEFENSE REG. 5500.7-R, THE JOINT ETHICS REGULATION (30 Aug.

1993) [hereinafter DOD 5500.7-R].
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were signed by Secretary of Defense Aspin on August 30, 1993,
and became effective immediately. The JER officially
superseded all separate service standards of conduct
regulations, and the Directive stated the new policy that the
DOD “shall have a single source of standards of conduct and

> The JER is a vast, comprehensive document,

ethics guidance.”’
including a reprinting of all of 5 CFR part 2635 (all of the
Standards of Ethical Conduct) and 5 CFR part 2636, outside
employment and the honoraria ban. It also contained 5 CFR
part 2634, financial disclosure; 5 CFR part 2637, post-
employment conflicts of interest; 5 CFR part 2638, OGE and
agency responsibilities; and additional DOD supplementation of
all of them. The JER also included a complete, and soon to be

outdated, chapter on political activities;’® Executive Order

12674, and various appendices.

" 1d, at § D.1.

78 Chapter 6 of the DOD 5500.7-R, Political Activities of
Federal Employees, included complete guidance on the old Hatch
Act, 5 USC § 7321 et seqg. Soon after the JER’s
implementation, the Hatch Act Amendments were passed, greatly
expanding the permissible political activities of civilian
Executive Branch employees, and rendering much of chapter 6
outdated and useless. Change 1 to the JER, which included
replacement pages for chapter 6, were issued the next year, in
November 1994. The political activities of military personnel
were not effected by these changes, as the Hatch Act is only
applicable to civilians. Political activities of military
personnel continue to be governed by DODD 1344.10 (June 1990),
implementing service regulations, and various statutes.
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DODD 5500.7 made 5 CFR 2635, the old OGE manual,
applicable to enlisted members, and the JER defined “DOD
employee” as including enlisted.’’ 5 CFR part 2636, including
the honoraria ban, was not made applicable to enlisted, so the
honoraria ban remained applicable to civilian employees and

military officers only, as the statute dictated.’®

IV. THE HONORARIA BAN IN FINAL FORM IN THE JER

Chapter three of the JER is the final distillation of the
Quadrennial Commission, the Wilkey Commission, the Bi-Partisan
Task Force, the efforts of Congress, OGE and DOD - reams of
paper and years of work. The chapter is titled Activities
With Non-Federal Entities and section 1 consists of the OGE
rules for the honoraria ban and restrictions on outside earned

° The ban was made

income, with no DOD supplementation.’
uniform for the entire Executive Branch. The OGE rule begins
with the simple statement “[Aln individual may not receive any

honorarium while that individual is an employee.”®® “Employee”

"7 DOD 5500.7-R, supra, note 73, at § 1-211.

® 5 501 (b), supra, note 5.

" 5 CFR § 2636.201 through 205 contains the honoraria ban. It
is followed immediately in DOD 5500.7-R by § 2636.301 through
.307, restrictions on outside earned income, and preceded by §
2636.101 through .104, general provisions, including
definitions, applicable to both.

8 14, at § 2636.201.

26



is defined as “any officer or employee of the executive
branch,” other than special government employees defined in 18
USC 202" (therefore it does not generally apply to the Reserve
Components). It includes officers but not enlisted members of
the military. It also does not apply to the President and

, . 81
Vice President.

The definition of employee, particularly as it addresses
the military, reveals the ignorance and lack of forethought by
the drafters of the statute. It was made applicable only to
officers, not enlisted members, implying an attempt to reach
those decision-makers with the most influence. However, in
its broad sweep toward civilians and its more limited sweep
toward the military, it missed the mark. The Command Sergeant
Major of the Army (SMA), a man of considerable power and
influence, was exempt from the ban, while a freshly-minted
Second Lieutenant was covered. More absurdly, a civilian
custodian mopping the floor at an Army post was also covered.
It is hard to imagine evil influence-peddlers seeking to
compromise the integrity of that custodian, but it is easy to
understand that the SMA could be their target. Congress, in
its rush to get a pay raise and stave off bad publicity,
either did not understand the military and civilian employment

structures, or did not consider them.

81 14, at § 2636.102(c).
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Federal employees seeking guidance on acceptance of

honoraria must wade through an OGE rule in excess of five
pages, not counting the general provisions. The rule, as
drafted, is a stunning example of obfuscation and “legalese.”
Many other rules are described, often as warnings, but, for no

apparent reason, are not named.

Employees, once determining that they indeed meet the
definition of “employee,” are first reminded that the
honoraria ban is in addition to any other “restriction on
appearances, speaking or writing or the receipt of
compensation therefor to which an employee is subject under
applicable standards of conduct or by reason of any statute or

* If an

regulation relating to conflicts of interests.”®
employee determines that compensation for a planned activity
is not prohibited by this subpart, she must still refer to
other statutes and regulations, conveniently set out in §
2636.202(a) through (c¢). The employee is restricted by
“criminal statute” (18 USC 209, inexplicably not named) from
accepting compensation for appearances, speeches, or articles
made as part of her official duties, unless there’s a
statutory exception. She is prohibited by “the standards of
conduct” (§ 2635.807, again inexplicably not named) from

receiving compensation, including travel expenses, for

speaking or writing that focuses specifically on her official

°2 Id, at § 2636.202. r
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duties or “the responsibilities, policies, and programs” of

her employing agency. Finally, she is reminded that “certain
noncareer employees are subject to limitations on their
receipt of outside earned income and may not engage in
compensated teaching activities without advance approval under
§ 2636.307 of [subpart C].” She is, at least, given a
specific reference to find out if she is one of the “certain

. 83
noncareer employees” so restricted.

Honoraria which is prohibited by the ban can be paid on
the employee’s behalf to a charitable organization, and any
honoraria so contributed to charity is deemed not to have been
received by the employee. The employee may not take a tax
deduction for the contribution.®* However, charitable
contributions may not be made for honoraria received in
violation of other standards of conduct statutes or
regulations, such as § 2635.807 (described, but, inexplicably
not named). Charitable contributions also may not be made for
amounts over $2,000.00 per appearance, speech, or article; or
if the employee’s “parent, sibling, spouse, child, or
dependent relative derives any direct financial benefit” from
the charity other than “any general benefit conferred by the

' ' . , , 85 .
organization’s activities.” “Dependent relative” and

8 1d, at § 2636.202 (a)-(c).

8 1d, at § 2636.204(a).

8 1d, at § 2636.204 (b).
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‘ “general benefit,” are not defined and are among the many

ambiguities left up to employees and ethics counselors to

decipher.

This section on “[P]layments to charitable organizations
in lieu of honoraria” is followed by another “monument to
clarity,” “[R]leporting payments to charitable organizations in
lieu of honoraria.”®® Any “current or former employee, other
than a new entrant,” who must file a public or private
financial disclosure report must, at the same time, file a
confidential report of payments to charities in lieu of

honoraria if:

(1) Payments in lieu of honoraria aggregating

‘ more than $200.00 were made on his behalf by any
one source to one or more charitable
organizations during the reporting period
covered by the financial disclosure statement;
or

(2) In the case of an individual filing a
termination report, there is an understanding
between the reporting individual and any other
person that payments in lieu of honoraria will
be made on his behalf for an appearance or
speech made or article submitted for publication
while the individual was a Government employee
which, together with any payments in lieu of
honoraria made by that source during the
reporting period, will aggregate more than
$200.00. This reporting requirement is in
addition to any other requirement to disclose on
a public or confidential financial disclosure

‘ 8 1d, at § 2636.205.
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report the source, date and amount of an
honorarium paid to a charitable organization on
the employee’s behalf. It does not apply to any
payment in lieu of an honorarium made to a
charitable organization on behalf of the current
or former employee’s spouse or dependent
child.®’

Further information on where, what, and when to file
follows for a page and a half. The Standard Form 450 and the
Standard Form 278 are the financial disclosure reports
described, but inexplicably not named. They are covered in
detail in 5 CFR part 2634 and chapter 7 of the JER, but this
guidance is also inexplicably left out.®® It is passages like
this that have led more than one wag to dub the OGE rules and

the JER “the attorney’s full employment act.”

The definition of honorarium takes three pages and is
very broad. The definition in the rule is critical to anyone
trying to understand what is prohibited because “honorarium”
is a term of art that bears little relation to the proper
meaning of the word. If our intrepid employee were to look in
a dictionary for guidance, she would find something like this:
“a payment as to a professional person for services on which
no fee is set or legally obtainable[emphasis added]”.® 1In

other words, an honoraria is akin to a gift; something which

87 1d, at § 2636.205(a).

8 14.

89
WEBSTER’S NEW WORLD DICTIONARY, SECOND COLLEGE EDITION (1974).
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the payer is not legally bound to pay. By contrast, the OGE
rule (and the statute) defines honorarium to include payments
for services for which fees are normally paid. The term is

defined as “a payment of money or anything of value for an

90

appearance, speech or article.” The terms “honorarium,”

“appearance,” “speech,” and “article” are defined more by what
they do not include than by what they do. “Appearance” is

defined as:

attendance at a public or private conference,
convention, meeting, hearing, event or other
gathering and the incidental conversation or
remarks make at that time. Unless the
opportunity was extended to the employee wholly
or in part because of his official position,
the term does not include performances using an
artistic, athletic, or other such skill or
talent or primarily for the purpose of
demonstration or display.91

This is further illuminated by a series of examples,
including the following unlikely scenario: “[Blecause the fee
is for an ‘appearance,’ an employee of the Securities and
Exchange Commission who was responsible for a major securities
fraud investigation may not accept a fee for standing in the
reception line at the premier for a movie entitled ‘Junk Bond

2
Scandal.’”’

°° 5 CFR § 2636, supra, note 79, at .203(a).

14, at § 2636.203(b).

2 1d, .203(b), Example 1.
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“Speech” is defined as:

an address, oration, or other form of oral
presentation, whether made in person, recorded
or broadcast. Unless the opportunity was
extended to the employee wholly or in part
because of his official position, the term does
not include the recitation of scripted
material, as for a live or recorded theatrical
production, or any oral presentation that is an
incident of any performance that is excluded
from the definition of an appearance in
paragraph (b) of this section. It does not
include the conduct of worship services or
religious ceremonies.”?

The following so-called “clarifying” example of “speech”
fully exemplifies the ridiculous nature of the honoraria ban.
“An attorney employed by the Department of Justice may not
receive a $50.00 honorarium for her informal talk to a local
gardening club on how to design and grow a Victorian rose

* The

garden. Her talk, though informal, is a ‘speech.'”9
danger of a rule as absolute and overbroad as the honoraria
ban is that it turns something as innocuous as a presentation
to a garden club into a conflict of interest minefield. It

invades employees’ private lives to the point that they must

be constantly, and needlessly, vigilant.

2 1d, at § 2636.203(c).

°* 1d, at .203(c), Example 1
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Another example of “speech” involves a federal employee
who is a stand-up comedian “by avocation” who may accept a fee
for performing a comedy routine. This is not a “speech”
because it is “an incident of his performance using his talent
as a comedian.” He could not, however, accept compensation
for a speech just because he tells an “introductory joke or
otherwise amuses the audience””” (thereby closing a loophole

for politicians everywhere).

“Article” is defined as “a writing, other than a book or
a chapter of a book, which has been or is intended to be
published or republished in a journal, newspaper, magazine, or
similar collection of writings.” The term does not include
works of fiction, poetry, lyrics, or scripts.’® “Book,”
“chapter of a book,” “fiction,” “poetry,” “lyrics,” and
“scripts” are not defined, ignoring the often blurred line
between fiction and non-fiction, poetry and prose. The
employee (and her ethics counselor) must decide what
constitutes a book, or whether a part of a book, published in
a journal, is allowed. The examples do not address the
ambiguities of the definition, but merely illustrate the
obvious. The following is typical: “[Tlhe lyrics and music

for a college song written by two Department of the Navy

25 Id, at .293(c), Example 2.

% 1d, at § 2636.203(d).
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attorneys does not constitute an ‘article.’ The attorneys

could each accept a gratuitous payment of $50.00 if the song
were selected by their alma mater for publication in its

. 97
compendium of college songs.”

The term “honorarium” itself is also defined by what it
is not. The definition is followed by a list of 13 exemptions
from the term. Significantly, “honorarium” does not include
travel expenses for an employee and one relative incurred in
connection with an appearance, speech, or the writing or
publication of an article. The rule requires that the amount
of an honorarium be determined by subtracting “actual and
necessary” travel expenses in the event they were not
provided. Exactly what constitutes “actual and necessary”
travel expenses is left up to the employees and ethics

98
counselors.

“Honorarium” also excludes actual expenses associated
with appearing, speaking, or writing; teaching a course as
part of a “regularly established curriculum of an institution
of higher education;” compensation associated with an
employee-employer relationship, as opposed to that of an

independent contractor or an agent or speaker’s bureau; and

27 Id, at .203, Example 2.

°® 1d, at § 2636.203(a) (4).
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awards “made on a competitive basis under established

. . 99
criteria.”

Possibly the most bizarre exemption from the term
“honorarium” is the following: “[P]layment for a series of
three or more different but related appearances, speeches, or
articles, provided that the subject matter is not directly
related to the employee’s official duties and that the payment
is not made because of the employee’s status with the

0 v
In other words, an employee can not receive

Government . ”*°
compensation for giving a presentation on rose gardening to a
garden club. However, she can accept compensation for giving
a series of three or more presentations on gardening to the
same garden club. Three talks on gardening apparently pose
less of a conflict of interest threat than one. More
significantly, this exemption contains a nexus test,
recognizing that the conflict of interest threat comes from
honoraria related to the employee’s official status or
official duties. One speech is banned no matter the topic,

but a series is banned only if it poses a direct conflict of

interest.

Several examples attempted to explain this exemption.

Clearly, the language that the series must be “different but

 1d, at § 2636.203(a) (5), (7),(9), and (10).

00 14, at § 2636.203(a) (13).
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related” was intended by the drafters to be an important

distinction, as illustrated by example 3:

An economist employed by the Department of the
Treasury has entered into an agreement with a
speakers bureau to give 10 unrelated after-
dinner speeches to be arranged by the speakers
bureau with various organizations over a six-
month period. The employee may not receive the
contract fee of $10,000.00. The 10 speeches do
not constitute a series of speeches, but 10
individual speeches.*®

Apparently, the problem faced by the economist was that his
speeches not only different, but also unrelated. Another

example attempted to further explain:

An employee of the National Aeronautics and
Space Administration may accept compensation
for a series of three articles on white collar
crime she has agreed to write for a local
newspaper. While she could not accept
compensation for just two articles on white
collar crime, she could accept a national
journalism award for two articles she had
written on an uncompensated basis.*®?

Presumably, her articles were both different and related. The
employee reading this example must conclude that the evil to

be avoided lies in a series of less than three. Being paid

101 Id, at .203(a), Example 3.

Y92 1d, at .203(a), Example 6, encompassing § 2636.203(a) (10)

which allows acceptance for awards given on a competitive
basis. '
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for three articles must be ethical, and being paid for fewer
than three must, therefore, be unethical. This absurd result
of poor draftsmanship, imposed on OGE by Congress, would be

used to great effect by the plaintiffs in NTEU.*®?

The honoraria ban represents the problem of attempting to
codify ethical behavior. The lure of drafting a black-and-
white rule is much stronger than trying to instill ethical
gself-restraint through more general principles. A rule such
as this leads to ridiculous and unfair situations. People are
deprived of their rightful compensation because of a rule they
can not understand. It causes those to whom the rules apply
to loose respect for the entire code of ethics, and it holds
the profession of civil service up to ridicule. One of the
Government’s arguments before the Supreme Court in NTEU was
that the broad ban was easier to administer and enforce than
one more tailored to the threat. The Government argued that
it “has an interest in avoiding the administrative
difficulties that would attach to any rule requiring a

substantial number of case-by-case judgments about the

%3 BrIEF FOR RESPONDENTS at 50, NTEU, supra, note 10. The

respondents argued that because the ban “discriminates among
forms of speech, [this] further compounds the burden it
imposes on the exercise of First Amendment rights.” “[wlhile
the ban singles out certain forms of communication, it leaves
employees free to accept compensation from the very same
payer, for the very same message, if they package the material
differently -- as a three-part series or a book, for example”.
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appropriateness of particular honoraria.”*®® The Supreme Court
summarily rejected this weak argument and said that a “blanket
burden on the speech of nearly 1.7 million federal employees
requires a much stronger justification than the Government'’s

' ' . . . . 105
dubious claim of administrative convenience.”

V. THE BEGINNINGS OF THE CONTROVERSY AND LITIGATION

The honoraria ban caused controversy long before it was
passed by Congress. Newspapers fully reported the huge

amounts of honoraria received by Representatives and

06

Senators, but they were also reporting the problems of an

all-out ban. The Congressional Quarterly Weekly Report
devoted a large article to the problems inherent in the

7 1t reported

honoraria ban, then being debated in Congress.1
that some members were opposed to the provision that would
continue to allow travel expenses to be accepted, and that
“the likelihood that members will be able to continue to take
expense-paid trips, would turn the reform effor